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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act, as anended (33
U.S.C. 8901, et seq.), herein referred to as the “Act.” The
heari ng was held on January 27, 2000 i n New London, Connecti cut,
at which tine all parties were given the opportunity to present
evi dence and oral argunents. Post-hearing briefs were not
requested herein. The following references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Adm nistration Law Judge, CX for a Clainmnt’s
exhibit DX for a Director’s exhibit and RX for an Enployer’s
exhi bit. This decision is being rendered after having given
full consideration to the entire record.

Post - heari ng evidence has been adnmtted as:

Exhi bit No. I tem Filing

Dat e

ALJ EX 11 District Director Marcia Finn's 01/ 2
0/ 00

letter of referral forwarding
Cl ai mant’ s conpani on cl ai ns:
1- 95360 (2000-LHC-908)

1- 93268 (2000- LHC-909)

1- 144503 (2000-LHC-907)1*

CX 11 Deposition Notice Dr. 01/ 28/ 00
Arthur DeGraff (2/2/00)

CX 12 Attorney Enbry’'s letter 02/ 07/ 00
filing with the Court a copy

of CX 10, a docunent admtted
into evidence at the hearing

The record was cl osed on February 17, 2000, upon the filing
of the official hearing transcript.

Sti pul ati ons and | ssues
The parties stipulate, and | find:

1. The Act applies to this proceeding.

lApparently, OWCP No. 1-144503 has been assigned 2 “LHC
nunbers.



2. Claimant and the enpl oyer were in an enpl oyee- enpl oyer
relationship at the relevant tines.

3. On July 28, 19982, Claimant suffered an injury in the
course and scope of his enpl oynent.

4. Claimant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensation and the
Empl oyer filed a tinmely notice of controversion.

6. The parties attended an i nformal conference on Novenmber
18, 1998.

7. The average weekly wage is $878. 87.

8. The Enployer voluntarily and w thout an award has paid

tenporary total conpensation from July 28, 1998 through the
present and conti nuing

The unresolved issues in this proceeding are:
1. The nature and extent of Claimant’s disability.
2. The date of his maxinum medi cal inprovenent.

3. The applicability of Section 8(f) of the Act.

Sunmary of the Evidence

Robert H. Post (“Claimant” herein), fifty-nine (59) years
of age, with an ei ghth grade education and an enpl oynent history
of manual | abor, began working on May 8, 1959 as a painter at
the Electric Boat Conpany, then a division of the General
Dynam cs Corporation (“Enployer”), a maritime facility adjacent
to the navigable waters of the Thames River where the Enpl oyer
builds, repairs and overhauls subnarines. As a painter,
Cl ai mant had duties of preparing the netal surfaces of the boats
to be painted and he woul d t hen use brushes, rollers or sprayers
to paint those surfaces. He worked all over the boats, often in
ti ght and confined spaces, sonetinmes in awkward positions. He
al so had duties of cleaning up the various areas after the
wel ders, shipfitters, |aggers, pipefitters, etc., had conpleted

°This record clearly establishes that Clainmnt stopped
wor king on July 25, 1998, and was hospitalized for three days
and has not worked since then.



their assigned tasks. He used various air hoses to bl ow down
the asbestos dust and fibers on a daily basis and he wore no
face mask or respirator. As a painter he worked with various
types of paint, sone of which emtted noxious fumes and which
made hi mfeel |ight-headed, and occasionally he had to | eave t he
boat “to get sone fresh air” because of the funmes he had
i nhal ed. He al so worked in close proximty to the pipe |aggers
who were cutting and installing asbestos and such work caused
asbestos dust and fibers to fly around the anbient air of the
work environment to such an extent that he had to cover his
nout h and nose with a handkerchief. (TR 18-24; RX 2)

Claimant’s multiple nedical problens are extensively
detailed in the closed record before nme and the nopbst pertinent
of those will be discussed herein to put this matter in proper
perspective and to resolve the issues in dispute.

Initially | note that Claimnt’s October 3, 1984 chest x-ray
taken at the Enployer’s Yard Hospital as part of its programto
nonitor the health of its workers was read as “abnormal” as
show ng “huge bilateral plaques” and, according to the report,
“t hese plaque formati ons were first noted definitely in 1974 and
have increased noderately since that tinme.” (RX 3)

Cl ai mant received the following | etter on or about Decenber
3, 1984 from Dr. Edward A. Gaensler, School of Medicine, Boston
University Medical Center, the pre-em nent pulnonary and
t horacic specialist who was in charge of the Enployer’s survey
of its asbestos-exposed workers (ALJ EX 4):

We were very glad to have had an opportunity to exam ne you in
Novenmber, 1984 during our recent respiratory survey at the
CGeneral Dynamics yard in G oton.

During your visit you had no conplaints referable to the
respiratory tract and we were glad to note that the results of
your chest physical examnation as well as all of the lung
function tests were entirely within normal limts.

Your chest x-ray showed sonme small pleural plaques. These are
thin scars on your chest wall presumably indicative of sone
asbest os exposure, however slight, at |east 15 and probably nore
years ago. These plaques are not a disease as such in that they
do not cause any synptonms nor do they cause any | oss of function
as is well illustrated by your case. W attach with this a note
t hat explains the significance of plaques in nore detail..

Encl osure

PS: You have snoked 1 % packs for 25 years-tine to stop
Your bl ood pressure was el evated at 170/100, according to
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t he doctor.

Cl ai mant continued to work as a painter and he was daily
exposed to asbestos dust and fibers and other pul nonary
irritants and he was finally referred to the Occupati onal Health
Center at the Lawence and Menorial Hospital (L&W and Dr.
Martin Cherniack, the Medical Director, reports as follows in
his February 6, 1987 letter to Claimant’s attorney (RX 5):

| saw your client and ny patient, M. Robert Post, on two
occasions, on the 5'" of January and on the 5'" of February 1987
at the Occupational Medicine Center at Lawence and Menoria
Hospi t al .

Briefly, he is a 46-year-old while male painter who has been
enpl oyed by Electric Boat since 1959. From 1961 to 1968 he had
noder ately heavy asbestos exposure, and in a screening of his
(union) local he was found to have bilateral pleural plaques.
His chief synmptons are shortness of breath with exertion over
the | ast seven to eight years with increased intensity over the
| ast year. This is characterized by the inability to walk nore
than a quarter of a mle at his own pace w thout stopping tw ce,
and the ability to clinmb only twelve stairs. He clains he uses
the respirator approximtely two hours per day for solvent use
and Savopon paints, and he is forced to renove the respiratory
approximately every 30 mnutes to 1 hour due to shortness of
breath, particularly induced by these paints and thinner uses.
Hi s wheezi ng has been noted by co-workers in simlar situations.
He has heavy use of Unisolve paint renover and conplains of a
headache at the term nation of work.

The past nmedical history is also significant for a notation of
hi gh blood pressure in August of 1986, and |left shoul der
fracture in 1978.

Habits are significant for a positive snoking history of 50-pack
years, with discontinuation in January of 1987..

I n sunmmary, M. Robert Post is a 46-year-old painter, who enjoys
his work but has several nedical problens. These include
hypertensi on, for which he has now sought nedical attention from
Dr. Bernard Ferguson, |V. Number 2. Synptomatic shortness of
breath which is primarily of asbestos-related etiology, as he
has evidence for mld restriction, extension pleural plaques and

a conprom se pul nonary stress test. Nunber 3. This problemis
exacerbated by his reliance on a respiratory with extensor
sol vent use. The solvents thenselves, particularly Unisolve

and the dissol ved epoxide paint thenmselves, are irritants and
may exacerbate the situation due to the |eakage in the
respirator and his necessity of renmoving the respirator
secondary to shortness of breath.
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It is nmy feeling that he has mld to noderate respiratory
di sease, were | to rate him on the AM system of pul nonary
i npai rment, he woul d have approximately a 40% i npai rment of the
whol e man. However, he desires to continue working and | think
every effort should be nmade to devel op a form of work which he
can tolerate, which essentially would involve some |imtations
on physical exertion and limtations to exposure to irritants,

and to reliance on respirator use. We have agreed to re-
evaluate himin three to four nonths, after he has discontinued
his ... smoking, at which case we wll reassess the

possibilities of his suitability for his job and respirator use,
according to the doctor.

Dr. Cherniack then sent the following letter on April 3,
1987 to Donal d Kent, the Enployer’s Medical Director (ALJ EX 4):

| would like to keep you apprized of the clinical status of an
El ectric Boat enployee, M. Robert Post, who has been foll owed
by the Occupational Heath Center at Lawence and Menori al
Hospi t al .

M. Post was recently discharged from Lawrence and Menori al
Hospital following a posterior wall myocardial infarction. I
was asked by his primary care physician, Dr. Bernard Ferguson,
to assist in his care, since he was famliar to me, from an
eval uation of asbestos related |ung disease. | wanted to
approach you with the initial questions at this time for his
eventual return to work and fitness for work.

Briefly, M. Post is a 46-year-old male who was first seen here
in January of 1987 with noderate dyspnea on exertion and rather
severe pleural disease. A pul nonary stress test showed a
primary respiratory insufficiency wthout EKG changes. At that
time we di scussed job transfer to a | ess strenuous work than his
current tenure of painter, but we agreed to observe given that
M. Post had recently discontinued snoking, pending synptomatic
i nprovenent of his pul nonary status. | believe that his recent
myocardi al infarction rather changes the picture...

| still feel that M. Post’s respiratory status is a fundanent al
concern as it may place additional stress on his cardiovascul ar
system He is strongly notivated to work and | think he would
be personally debilitated by too severe a limtation on his
functions. W are still probably a good two nonths away from
the ti ne when he actually may return to the job. However, | did
want to begin thinking about jobs that he m ght perform I
think that he could performat a noderate work | evel. Again, ny
only reason for witing is for you to be informed of his status
and to have the opportunity to begin to think about his eventual
return to work. | offer caveat that in the past he has great
difficulty with this respirator because of dyspnea on exertion



and has frequently renmoved it, thus exacerbating his primry
respiratory problens. | would think that any job that required
a respirator dependence woul d not be suitable, according to the
doct or.

The Enpl oyer referred Claimant for a pul nonary eval uation
by Dr. Thomas J. Godar, Director, Section of Pul nonary Di seases,
Sai nt Francis Hospital and Medical Center, reports as follows in
his May 3, 1988 report (RX 9):

CH EF COWVPLAINT: The patient is a 47 year old white mle
currently enployed at the Electric Boat Shipyard as a
mai nt enance nmechanic in the paint shop, who has just returned to
active enploynent in October 1987 followi ng coronary artery
bypass graft at the Yal e-New Haven Medical Center, referred for
eval uation of an abnormal <chest x-ray for the purpose of
di agnosi s, a nmeasure of inpairnent, if any, and a determ nation
of any relationship between pul nonary di sease and previ ous work
exposur es.

Dr. Godar, after the usual social and enpl oynment history,
his review of Claimant’s medical records and diagnhostic tests
and the physical exam nation, concluded as follows (RX 9 at 7-
9):

| MPRESSI ONS: 1) ASHD, status post posteri or nmyocardia
infarction and coronary artery bypass graft
for severe 3 vessel disease, conpensat ed.

2) Essenti al hypertension with mld |eft
ventricul ar hypertrophy.

3) Bil ateral pleural plaques consistent with
asbestos exposure but w thout respiratory
i npai r nent .

4) Mild COPD and diffusion i mpairment
associ ated with extensive cigarette snoking
with treated superi nposed asthmatic

bronchitis controlled on nedication.

5) MIld restrictive disease due to combi ned
obesity and status post cardi ac surgery.

6) Cbesity, exogenous.

COVMENTS & RECOMMENDATIONS: It is clear fromthe work history
and from the chest x-ray that the patient has substanti al
bil ateral pleural plaques consistent with asbestos exposure but
for which there is no correspondi ng respiratory i npairnment. The
physi cal exam nati on and chest x-ray provide no evidence for the
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presence of asbestosis and the mlId restriction noted in total
l ung capacity is entirely consistent with the patient’s having
had coronary artery bypass surgery as well as having persistent
mld obesity. In fact, the x-rays suggest that lung fields are
slightly smaller since the surgical procedure than they were
bef ore when increase in AP dianeter and sonme flattening of the
di aphragns were quite significant and suggested sone el enment of
COPD. The patient has had a sufficient cigarette snoke exposure
to have some inmpairment in diffusion capacity and at | east early
changes of COPD. ..

It is my inpression that nuch of his exercise associ ated dyspnea
was a product of gradual progression fo COPD in a patient who
had frequently been warned to di scontinue snoking but continued
snmoking until 1987. In addition, he was at least mldly
overwei ght, was hypertensive, and clearly was havi ng chest pain
and dyspnea in intermttent episodes that could be clearly
ascribed to angi na pectoria and which were therefore cardiac in
origin rather than pul nonary. | believe he had dyspnea
associated with both slowy devel oping COPD as well as coronary
di sease.

It appears that in the last 2 years he has devel oped a
superi nposed asthmatic bronchitis, some of which my be
ascribable to exposure to funes and chem cals such as various
paints in the workplace although this was clearly superinposed
on pre-existing airway disease. His bronchial asthnma has been
relatively well controlled on nmedication and in his current
i ght duty assignnent.

| see no convincing evidence of asbhestosis and in fact find that
nost of the patient’s problens are cardi ovascul ar in that he has
relatively untreated and persistent hypertension and has had
coronary artery bypass graft for nyocardial infarction and a
hi gh grade of coronary obstruction. This clearly would limt
his exercise tolerance significantly. | cannot disagree with
the estimate of inpairment due to cardiac di sease ascribed to
the patient by Dr. Lawrence Baker in his report of February 1

or March 2, 1988 in which he estimtes a 25-30% i npai rmrent of
cardi ac function.

Using the AMA Respiratory Inpairnment Cuidelines, | would
estimate the patient’s respiratory inpairnment to be no nore than
20% f or both lungs and for the whole person with 1/3 due to COPD
associated with cigarette snmoking, 1/3 associated with the
restrictive changes of obesity and open-heart surgery, and 1/3
of that | oss ascribed to asthmatic bronchitis which is currently
well controlled. | believe only the asthmatic bronchitis could
be in any way ascribed to his occupational exposure such as to
paints and other fumes in the workplace which has no
rel ati onshi p what soever to asbestos exposure and whi ch has been
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term nated by his current assignnent. G ven the relatively good
l ung function tests on 4/18/ 88, the asthmatic bronchitis appears
to be well controlled and to have reached a maxi mum nmedi cal
i mprovenment . There is no evidence for asbestosis or other
wor kpl ace respiratory inpairment in ny opinion

Needl ess to say, with the presence of cardiovascul ar disease,
obesity, and progressive airway obstruction associated wth
cigarette snoking, the patient clearly has an inpairnment that is
materially and substantially greater than it woul d ot herw se be
if he did not have these preexisting conditions. Ther ef ore
i ndustrial irritant exposures after October 19, 1984 woul d have
resulted in an inpairnent that was materially and substantially
greater than would have been the case had he ceased exposure in
Cct ober 1984, according to the doctor.

Cl ai mnant was al so exam ned by Dr. Lawence Baker and the
doctor, a noted specialist inthe Compnweal th of Massachusetts,
opi ned in his Novenber 19, 1987 report (CX 9) that Claimnt’s
arteriosclerotic coronary disease predated his March 4, 1987
heart attack “for an indeterm nate period of tine,” that this
“was a di sease process to which he was predi sposed by virtue of
hypertension, cigarette snoking and a positive famly history,”
“that there was a definite causal rel ationship between the work
efforts expended by WM. Post on march 4, 1987 and his
devel opment of the begi nning synptomatol ogy of (an) acute M,
eventuating in hospitalization,” that Claimnt does have
permanent limtations in terns of his ability to performgainful
enpl oynment,” that he is “incapable of perform ng any work that
requires nore than mnimal exertional efforts, or any work that
requires being out in inclenment weather or work that requires
excesses of stair «clinmbing or walking” and that “these
[imtations bear a direct limtation to the work-related M of
March 4, 1987.” Wth reference to Claimant’s “respiratory
status, there is no question that he has noderately severe
respiratory disease of both an obstructive and restrictive
nature,” caused partly by “his heavy cigarette snoking over the
years” and “his exposures to the noxious dusts of asbestos while
enpl oyed at El ectric Boat.”

The Enpl oyer accepted Claimnt’s March 4, 1987 heart attack
as work-related and voluntarily paid him as of July 29, 1988,
benefits for his 27.50% inpairnent of the heart, an award
permtted by the Connecticut Workers’ Conpensation Act. (CX 7)
Li kewi se, the Enpl oyer accepted Clai mant’ s pul nonary probl ens as
wor k-rel ated and voluntarily paid him as of November 10, 1988,
benefits for his twenty (20% percent permanent parti al
disability of the lungs, an award also permtted by the state
act. (CX 8)

According to Claimnt, he was out of work for about two



years or so because of his heart attack and he was rel eased to
return to work on light duty. The Enployer accepted Claimnt’s
return to work and provided light duty work for Claimant in the
pai nt shop for the |last eight or nine years he worked at the
shi pyard. However, he still was occasionally exposed to paint
fumes, dust and other irritants as spray painting took place in
the paint shop. He was also assigned to work in the so-called
wheel - a- brator room where that huge machi ne was used to bl ast
rust off | arge conponents of the boats. 1In 1995 he was assi gned
to work in the respirator room and he had duties of repairing
and storing respirators and of handing them out to the workers
as needed. On July 25, 1998 Claimnt was performng his
assigned duties and while standing near his conputer,
experi enced the onset of chest pains and “significant shortness
of breath” and he was brought by ambul ance to the Emergency Room
at L& where he was examined by Dr. Steven P. Johnson, his
famly doctor. Claimant was hospitalized for further
exam nati on and observation and Dr. John S. Urbanetti, who was
called in “to review the respiratory status” of the Cl ai mant,
reports as follows in his July 27, 1998 Report of Consultation
(CX 3):

| MPRESSI ON:

1. Chroni c obstructive pulnonary disease, chronic asthmatic
bronchitis predom nant, mnimal to mld.

2. Hi story of asbestos exposure with pleural plaques
identified radiologically.

3. Congestive heart failure, biventricular left greater than
right, mild.

4. Suspect ed nocturnal hypoxia in this setting as contri buted
to #3.

5. Shortness of breath on exertion, a likely combination

factor of above wth wunknown degree of interstitial
fibrotic change secondary to asbhest os exposure (see bel ow).

SUGGESTI ONS: As per order sheet. Continued aggressive
i nhal ational therapy is appropriate in this setting. At
present, there appears no indication for chest steroid therapy.
Nocturnal oxinmetry will be investigated over a period.

This gentleman’s pul nonary history details the onset of snoking
at age eighteen and continuing at the rate of up to one and a
hal f packs per day to spontaneous di scontinuation coincidental

with “small heart attack” approximately eight years ago.
Subsequent to that time, there has been nmld shortness of breath
progressing to one flight limtation at the present tinme. It is
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this shortness of breath which has becone particul arly aggri eved
over the past six nonths that pronpts hospital evaluation in the
patient’s mnd. ..

This gentleman’s cardiorespiratory status is stabilizing with
aggressive therapeutic interventions as noted above. Coronary
artery investigation is proceeding with Persantine stress
testing schedul ed. Repeat fl ow volunme | oop woul d be appropriate
as well as nocturnal oxinmetry at this time, according to the
doct or.

Cl ai mvant was discharged on July 28, 1998 with these
Di scharge Di agnoses (CX 3):

1. Chroni c obstructive pul nonary di sease exacer bati on.
2. Nonspecific chest pain.
3. Hypert ensi on.

Dr. Johnson referred Claimnt for further evaluation by a
pul monary specialist, Dr. Robert J. Keltner, and the doctor, in
his Septenber 11, 1988 report, states as follows (ALJ EX 4):

The patient is a 57-year-old man who is seen today follow ng
pul monary consultation during this late July hospitalization for
chest pai n.

The patient is an ex-snmoker and has been followed for chronic
obstructive airway disease by Dr. Johnson. He snoked
approximately 1-1/2 packs of cigarettes a day fromage 18 until
cessation about 8-9 years ago. He had a nyocardial infarction
in 1987 and subsequently had coronary artery bypass grafting
surgery. The patient has had vague chest disconfort on and off
for some tine.

He is admtted with some chest tightness in late July. Acute
myocardial infarction was ruled out. There were no new
el ectrocardi ogram changes. A thallium stress test was
eventual | y done whi ch was unremar kabl e. Question of hypoxia was
rai sed, however, there was no evidence of hypoxia by nocturna

oxi metry, and the patient anbul ated wi t hout desaturati on on room

air. Question of some congestive heart failure was raised
because of peripheral edema and sone vague x-ray changes. The
patient, in fact, was placed on Lasix 40 ng daily when

di scharged, but this has been discontinued by Dr. Johnson since
then as it did not seemto nake any difference. He is currently

t aki ng Combi vent two puffs four times a day and Vanceril four
puffs twice a day using a spacer. He feels that his breathing
is a little better doing this. He does descri be episodes of
sonme congestion and slight cough and perhaps even a little
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wheezi ness which has gotten better with the above therapy, but
he is still quite short of breath with any activity. The
patient is also on Uniphyl a total of 800 ng daily which is well
tolerated. He takes Verapam | SR 240 ng once a day and he is on
one aspirin tablet a day.

The patient has no history of childhood asthma. He started
working at Electric Boat in 1959 as a painter and janitor. He
has been evaluated by Dr. Martin Cherniak regarding asbestos
exposure, and the patient says he was told he had “asbestosis.”
Chest x-rays have shown evidence of pleural thickening
bilaterally wi thout nmuch in the way of any interstitial disease.
Pul monary function testing from Decenber of 1994 had shown m | d
bronchodi | ator responsive obstructive airway disease with a
normal diffusion capacity and what | believe are normal | ung
vol unes. Spironmetry done on July 27t" at the hospital showed
normal flowrates with slightly decreased forced vital capacity.

The patient has no history of significant allergies or atopy.
At this point, the patient is no longer working and he is
seeking disability retirenment. He feels that because of his
easy fatigability and nmarked dyspnea with any activity, he
cannot do any work. He had been on |light duty for some tine.

M. Post says he is short of breath clinmbing up only half a
flight of stairs and walking only a short distance on |evel
ground. He says that he becomes short of breath just sitting in
a chair and doing very |ight work. From day to day, there is
very little cough and rnucus production. He has not had any
angi nal -type chest pain or palpitations. There is slight edema
in the feet or ankles which has not changed despite the use of
Lasi X. The patient was given an antianxiety nmedicine by Dr.
Johnson (I believe it was Zanax, but | do not know the dose)
whi ch the patient has taken perhaps once of twice a day with no
obvi ous inprovenent in h is sensation of dyspnea. Appetite is
good. he is overweight, but the patient says he has put on only
about 10 Ibs, in weight over the past 1-2 years. There is no
hi story of dizziness, headache or visual disturbances. He has
not had any synptons of gastroesophageal reflux disease..

Dr. Keltner concluded as follows (1d.)”

| MPRESSI ON: The patient probably has mld obstructive airway
di sease from his previous cigarette snoking days which does
appear to have inproved to a nodest degree since he was pl aced
on i nhal ed and oral bronchodil ators as well as inhal ed steroids.
There is clearly a significant discrepancy between the
measur abl e degree of his pulnonary disease/inpairnment and his
synpt ons of shortness of breath. G ven the history of asbestos
exposure, the patient may have nore in the way of interstitial
|l ung disease than is evident by chest x-ray. He clearly has
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pl eural thickening and pleural plaquing related to asbestos
exposure. He is somewhat overwei ght, but again the anmpunt of
obesity is still not enough to explain his |evel of shortness of
breath. M plan would be to obtain a high resolution CT scan of
the chest to see if there is a significant anmount of
interstitial lung disease not appreciated by plain x-ray and
repeat pulmonary function tests with full [lung volumes and
di ffusion capacity to see if these have changed since 1994. The
patient will be started on a much nore high potency inhaled
steroid. |If there has been no inprovenent, consideration m ght
be given to a trial of oral steroids, but |I would |like to avoid
these in this individual if at all possible. Clearly, if he has
significant asbestosis, his responsiveness to steroids would be
expected to be mnimal but his obstructive airway di sease, even
though it seenms to be mld, may inprove significantly with a
course of system c steroids. (Enphasis added)

PLAN

1. Switch fromVanceril to Flovent-220 four puffs tw ce a day,
continue other nedications as before.

2. Arrange for high resolution CT scan of the chest to be
done, and the patient wll also have full pul nonary
function tests done.

3. Return in several weeks to discuss results of above

studi es, according to the doctor.

Cl ai mant has al so been exami ned by Dr. Arthur C. DeGraff,
Jr., a noted pulnonary expert, and the doctor concludes as
follows in his Novenber 7, 1998 report (CX 2):

Thank you for asking nme to evaluate M. Post. | saw himin
consultation on 11/4. M. Post is conplaining of shortness of
breath especially for the past 1-2 years and notes “a big
change” and fatigue with work since that tine.

WORK HI STORY: His first job was with Electric Boat in 1959 where
he was enployed as a painter and he continued to work as a
painter until his retirement on 7/25/98. During his work he
regularly “blew ships down from1959 to 1976, an operation that
was carried on wi thout the use of masks. Therefore M. Post
woul d have been exposed to excessive asbestos dust. |In addition
to asbestos exposure, he also did sandblasting and used “bl ack
beauty.”

PAST MEDI CAL HI STORY: He snoked cigarettes from1960 until 1987,
approximately 1 Y packs a day for 34 pack/year snoking history.
He had nyocardial infarct in 1987, one of the reasons he stopped
snmoking at that tine. Foll owi ng the nyocardial infarct he
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under went bypass surgery and was out of work for 2 Y years. He
returned to work in 1990 and felt “not bad then” and felt that
his “breathing was OK.” He then worked until 7/25/98, at which
time he experienced an episode of acute shortness of breath
wi t hout chest pain for which reason he went to the energency
room and was hospitalized. Workup during that hospitalization
failed to indicate any evidence of acute nyocardial infarct and
he was di scharged with a di agnosi s of non-specific chest pain..

CHEST CT: Avail able for nmy review and reveal ed di ffuse bil ateral
pl eural thickening throughout the chest wall with presence of
scattered calcification.

LUNG FUNCTI ON STUDI ES: Reports from 7/31/90, 5/17/91, 7/27/98
and 10/7/98 were available for my review They all show
evidence of restrictive ventilatory insufficiency manifest by
reduced forced vital capacity and reduced total |ung capacity.
At the sanme tinme, the apparent diffusing capacity on 5/17/91 was
21/8 and has fallen to 16.3 which, according to the AMA Gui des
for Eval uation of Permanent Inpairnent, is 57%of its predicted
value. Also according to the same AMA guide, the forced vita
capacity and one-second expiratory volune are respectively 57%
and 56% of their predicted val ues.

It is nmy inpression that M. Post has diffuse pleural thickening
secondary to asbestos related pleural disease resulting in
moderately severe restrictive ventilatory insufficiency. The
inpaired nobility of the chest wall makes work of breathing
excessive and adds to M. Post’s sensation of dyspnea on effort.
Based on the AMA Gui des for Eval uation of Pernmanent | npairnment,
M. Post is noderately disabled with 32%I| oss in function of the
whol e man secondary to his restrictive lung disease. Thi s
disability is calculated on the basis of the reduced forced
vital capacity and reduced one-second expiratory volune,
according to the doctor.

Dr. Johnson sent the followng letter to Cl ai mant’ s attorney
on August 10, 1998 (CX 1):

This is in response to your letter to ne regarding nmy patient
Robert Post. You had sent ne two letters in the past few days
about two different problens. The first letter dated on July 30
was in regard to nunbness and tingling in his hands. M. Post
mentioned this to nme on March 30, 1998. Hi s exam however was
unremar kabl e and the condition seemed to be mnimal and | did

not feel further work up was necessary at that tine. In fact
this problemis mnor conpared to the other medi cal probl emthat
he has so | will defer further comment on it at this tine.

M. Post does suffer from significant and chronic obstructive
lung disease and asbhestosis. He did have a nyocardi al
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infarction in 1987. He has recently been suffering from
i ncreased shortness of breath on exertion and he is even getting
shortness of breath just in standing at his |job. He was
hospitalized from July 25 - July 28, 1998. Al t hough he was
having chest disconfort, this does not appear to be related to
his underlying coronary artery disease. In fact his stress
testing at the tinme was normal. Pulnmonary consultation was
obtained fromDr. John Urbanetti and Dr. Robert Keltner and he
actually has a follow up with Dr. Keltner schedul ed on August
10. The long-termprognosis with this conditionis alittle bit
uncertain at this tinme however he does have significant chronic
obstructive lung disease and | expect that this will preclude
himfromreturning to work. | would |ike to see how Dr. Keltner
feels about this in his follow up visit and see how the
patient’s condition evolves over the next few weeks before
making a final determnation but at this time he is unable to
return to work, according to the doctor

Claimant leads a nostly sedentary life as any physical
exertion aggravates his nultiple nmedical problens and he has
been unable to return to work since July 25, 1998 because
continued exposure to pulmonary irritants aggravates and

exacerbates his <cardiac and pulnonary problens. He had
difficulty the last few years at the shipyard wal king up the
steep South yard hill, often referred to by the workers as
“cardiac hill.” He receives Social Security Adm nistration

disability benefits as that agency has declared him to be
totally disabled for all enploynent. (TR 24-43)

On the basis of the totality of this record and having

observed the deneanor and heard the testinmony of a credible
Claimant, | nake the follow ng:
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Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical examn ner. Banks v. Chicago Grain
Trinmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that aclaimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim"™ Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant's
uncontradicted credible testinmony alone nmy constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
t he reqU|renEnt that a claimof injury nust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie" case. The Suprene Court has held that

“la] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment." United States |Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Prograns, u. s. Dep t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Moreover, "the nere existence of

a physical inpairnent is plainly insufficient to shift the
burden of proof to the enployer.” U S. Industries/Federal Sheet
Met al , I nc., et al., . Director, Ofice of Wrkers'

Conmpensation Progranms, U. S. Departnment of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/ Federal

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once clainmant establishes
that he has sustained an injury, i.e., harm to his body.
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Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Mchine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rat her, a claimant has the burden of
establishing only that (1) the claimant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oyment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenent nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or working
condi tions. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai nant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evi dence relevant to the causation issue, resolving all doubts
in claimant's favor. Sprague v. Director, OANCP, 688 F.2d 862
(1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

Enmpl oyer contends that Claimant did not establish a prinm
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credi ble conplaints of subjective synptons
and pain can be sufficient to establish the el ement of physical
harm necessary for a prima facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimnt's statenments
to establish that he/she experienced a work-rel ated harm and as
it is undisputed that a work accident occurred which could have
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caused the harm the Section 20(a) presunption is invoked in
this case. See, e.g., Sinclair v. United Food and Conmmerci al
Wor kers, 23 BRBS 148, 151 (1989). Moreover, Enployer's general
contention that the clear weight of the record evidence
establi shes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs Ilce
Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U S.C § 920. What this requirement means is that the
enpl oyer nust offer evidence which conpletely rules out the
connection between the all eged event and the alleged harm In
Caudi Il v. Sea Tac Al aska Shi pbuilding, 25 BRBS 92 (1991), the
carrier offered a nedical expert who testified that an
enpl oyment injury did not “play a significant role” in
contributing to the back trouble at issue in this case. The
Board held such evidence insufficient as a matter of law to
rebut the presunption because the testinony did not conpletely
rule out the role of the enploynent injury in contributing to
the back injury. See also Cairns v. Matson Term nals, Inc., 21
BRBS 299 (1988) (nedical expert opinion which did entirely
attribute the enployee’ s condition to non-work-related factors
was nonet hel ess insufficient to rebut the presunption where the
expert equivocated sonewhat on causation elsewhere in his
testinmony). Where the enployer/carrier can offer testinony
whi ch conpletely severs the causal link, the presunption is
rebutted. See Phillips v. Newport News Shipbuilding & Dry Dock
Co., 22 BRBS 94 (1988) (nmedical testinmony that claimnt’s
pul monary probl ems are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nmedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynment while
the remaining 1% was in an area far renmoved from the clai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee’ s establishnment of the
prima facie el ements of harn’ possi ble causation and in the |ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
exam ning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was i n equi poise, all
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factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U. S. 920, 89 S. C. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all admnistrative bodies. Director, OAWNP v. Geenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Greenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evidence after the presunption is rebutted.
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As neither party di sputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynment did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Conmpany of North Anerica v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U. S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The unequi voca
testimony of a physician that no rel ationship exists between an
injury and a claimnt’s enploynment is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nmust be resolved on the whole body of
proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uating all of
the record evidence, may pl ace greater wei ght on the opini ons of
the enpl oyee’s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See al so Anpbs v. Director, OANCP, 153 F. 3d 1051 (9" Cir.
1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9" Cir. 1999).

In the case sub judice, Clainmnt alleges that the harmto
hi s bodi |y frame, i.e., hi s asbestosi s and m xed
obstructivel/restrictive pulnmonary disease, resulted from his
exposure to and inhalation of asbestos and other pul nonary

irritants at the Enployer’s shipyard. The Enpl oyer has
i ntroduced no evi dence severing the connecti on between such harm
and Claimant's maritime enploynment. In this regard, see Ronei ke

v. Kaiser Shipyards, 22 BRBS 57 (1989). Thus, Clai mant has
established a prinma facie claimthat such harmis a work-rel ated
injury, as shall now be discussed.

| njury

The term"injury" means accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oynent
or as naturally or wunavoidably results from such accidenta
injury. See 33 U.S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensati on
Progranms, U.S. Departnent of Labor, 455 U S. 608, 102 S.Ct. 1312
(1982), rev'ig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
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of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynment-rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WVATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance nmanifest
t hemsel ves and cl ai mant becomes aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
becone have been aware, of the relationship between the
enpl oynent, the di sease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conmpany, et al., 18 BRBS 232 (1987); Ceisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite time. The fact that
claimant's injury occurred gradually over a period of tinme as a
result of continuing exposure to conditions of enploynment is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This cl osed record concl usively establishes, and | so find
and conclude, that Claimant’s nmaritine enploynent at the
shi pyard fromJanuary 18, 1959 through July 25, 1998, except for
a short layoff and absences due to prior work-related injuries,
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exposed him on a daily basis to asbestos and other pul nonary
irritants, that his pul nonary problens began prior to August 3,
1980 (CX 8), that his continued exposure to the pulnonary
irritants results in a new and discrete injury on July 25, 1998,
due to an exacerbation while he was standi ng near his conputer

t hat he was hospitalized for three days, that the Enployer had
tinmely notice of such injury, authorized appropriate nmedical
care and treatnment and paid appropriate conpensation benefits
whil e he was unable to return to work and that he tinely filed

for benefits once a dispute arose between the parties. In fact,
the principal issue is the nature and extent of Claimnt’s
disability, an issue | shall now resolve. I note that the

parties have stipulated July 28, 1998 as the date of injury.
(TR 7)

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition alone. Nar dell a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Mitual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has t he burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunpti on. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his former enploynent because of a work-
related injury or occupati onal disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternate
enpl oynent or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Ol eans (Gulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air America v. Director, 597 F.2d 773 (1st
Cir. 1979); Anmerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Whil e Claimant generally need not show that he has tried to
obt ai n enpl oynment, Shell v. Tel edyne Movible O fshore, Inc., 14
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BRBS 585 (1981), he bears the burden of denmonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternate
enpl oynment is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conmpany, 17 BRBS 156
(1985).

On the basis of the totality of this closed record, | find
and concl ude that Clai mnt has established that he cannot return
to work as a painter. The burden thus rests upon the Enployer
to denonstrate the existence of suitable alternate enpl oynent in
the area. |f the Enpl oyer does not carry this burden, Claimnt is
entitledtoafindingof total disability. American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Cir. 1976); Sout hern v. Farmers Export
Conpany, 17 BRBS 64 (1985). Inthe case at bar, the Enpl oyer di d not
subm t any probative or persuasi ve evidence as tothe availability of
sui tabl e al ternate enpl oynent. See Pil ki ngton v. Sun Shi pbui | di ng and
Dry Dock Conmpany, 9 BRBS 473 (1978), aff'd on reconsi deration after
remand, 14 BRBS 119 (1981). See al so Bunbl e Bee Seaf oods v. Director,
ONCP, 629 F. 2d 1327 (9th Cir. 1980). | therefore find d ai nant has a
total disability.

Claimant' s i njury has becone permanent. A permanent disability
i s one whi ch has conti nued for al engthy periodandis of |asting or
i ndefinite duration, as distingui shed fromone i n which recovery nerely
awaits a normal healing period. General Dynam cs Corporation v.
Benefits Revi ew Board, 565 F. 2d 208 (2d Cir. 1977); Watson v. Gul f
St evedore Corp., 400 F. 2d 649 (5th Gr. 1968), cert. denied, 394 U. S.
976 (1969); Sei del v. CGeneral Dynam cs Corp., 22 BRBS 403, 407 (1989);
St evens v. Lockheed Shi pbui | di ng Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985);
Mason v. Bender Wel di ng & Machi ne Co., 16 BRBS 307, 309 (1984). The
traditional approach for determ ni ng whether aninjury is pernmanent or
tenporary is to ascertainthe date of "nmaxi rummedi cal i nprovenent."”
The determ nati on of when maxi nummnedi cal i nprovenent i s reached so
that claimant's disability may be saidto be permanent is primarily a
question of fact based on nedi cal evidence. Lozadav. Drector, ONXCP,
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washi ngton
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wyl and v.
Moore Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and Shi ppi ng
Conpany, 21 BRBS 120 (1988); Wl lians v. General Dynam cs Corp., 10
BRBS 915 (1979).

The Benefits Revi ew Board has held that a determ nation t hat
claimant' s disability is tenporary or pernmanent may not be based on a
prognosi s that claimant's condition may i nprove and becone stationary
at sone futuretime. Meecke v. |.S. O Personnel Support Departnent, 10
BRBS 670 (1979). The Board has al so hel d that a di sability need not be
"eternal or everlasting" to be permanent and the possibility of a
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f avor abl e change does not foreclose a finding of permanent disability.
Exxon Corporationv. Wite, 617 F.2d 292 (5th G r. 1980), aff' g 9 BRBS
138 (1978). Such future changes may be considered in a Section 22
nodi fi cati on proceedi ng when and i f they occur. Fl eetwood v. Newport
News Shi pbui | di ng and Dry Dock Conpany, 16 BRBS 282 (1984), aff'd, 776
F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent di sability has been found where littl e hope exists of
eventual recovery, Air America, Inc. v. Director, OANCP, 597 F. 2d 773
(1st Gr. 1979), where cl ai mant has al ready under gone a | ar ge nunber of
treatnments over along period of time, Meecke v. I.S. O Personnel
Support Departnment, 10 BRBS 670 (1979), even though there is the
possi bility of favorabl e change fromrecomended surgery, and where
work withinclaimnt's work restrictions is not avail able, Bell v.
Vol pe/ Head Construction Co., 11 BRBS 377 (1979), and on t he basi s of
claimant' s credi bl e conpl ai nts of painalone. HIler and Co. v. Gol den,
620 F.2d 71 (5th Cir. 1980). Furthernore, thereis norequirenment in
t he Act that medi cal testinony be introduced, Ball ard v. Newport News
Shi pbuil ding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v. Universal
Maritime Service Corp., 8 BRBS 451 (1978), or that claimnt be
bedri dden to be totally di sabl ed, WAt son v. Gul f St evedore Corp., 400
F.2d 649 (5th G r. 1968). Mreover, the burden of proof inatenporary
total caseis the sanme as in a pernmanent total case. Bell, supra. See
al so Wal ker v. AAF Exchange Servi ce, 5 BRBS 500 (1977); Swan v. George
Hyman Construction Corp., 3 BRBS 490 (1976). There i s no requirenent
t hat cl ai mant under go vocati onal rehabilitationtesting prior toa
findi ng of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany, 8
BRBS 533 (1978), and an award of permanent total disability may be
nodi fi ed based on a change of condition. Watson v. Gulf Stevedore
Corp., supra.

An enpl oyee i s consi dered pernmanently di sabled if he has any
resi dual disability after reachi ng maxi mumnedi cal i nprovenent. Lozada
v. General Dynam cs Corp., 903 F. 2d 168, 23 BRBS 78 (CRT) (2d Cir.
1990); Sinclair v. United Food & Commercial Workers, 13 BRBS 148
(1989); Trask v. Lockheed Shi pbuil di ng & Construction Co., 17 BRBS 56
(1985). Aconditionis permanent if claimant i s nol onger undergoi ng
treatment with a viewtowards i nproving his condition, Leech v. Service
Engi neering Co., 15 BRBS 18 (1982), or if his condition has stabilized.
Lusby v. Washi ngton Metropolitan Area Transit Authority, 13 BRBS 446
(1981).

On the basis of the totality of the record, | find and
concl ude that Cl ai mant has been permanently and totally di sabl ed

fromJuly 25, 1998, when he was forced to di sconti nue working as
a result of this occupational disease.

Medi cal Expenses
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An Enpl oyer found |iable for the paynent of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Company, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
alsoentitled to rei mbursenment for reasonabl e travel expenses in
seeki ng medical care and treatnment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

| nt er est

Al t hough not specifically authorized inthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensati on paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amount of conpensation due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. CGeneral Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shipbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | di ng, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mnt whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .

Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)

nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
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this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
t he Respondents have accepted the claim provided the necessary
medi cal care and treatnent and voluntarily paid conmpensation
benefits fromthe day of the accident to the present tinme and
cont i nui ng. Ranos v. Universal Dredging Corporation, 15 BRBS
140, 145 (1982); Garner v. Oin Corp., 11 BRBS 502, 506 (1979).

Responsi bl e Enpl oyer

The Enpl oyer as a self-insurer is the party responsible for
payment of benefits under the rule stated in Travel ers I nsurance
Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert. denied sub
nom Ira S. Bushey & Sons, Inc. v. Cardillo, 350 U.S. 913
(1955). Under the | ast enployer rule of Cardillo, the enployer
during the | ast enploynent in which the clai mant was exposed to
injurious stimuli, prior to the date upon which the claimnt
becane aware of the fact that he was suffering from an
occupati onal disease arising naturally out of his enploynent,
should be liable for the full anmount of the award. Cardill o,
225 F.2d at 145. See Cordero v. Triple A Machine Shop, 580
F.2d 1331 (9th Cir. 1978), cert. denied, 440 U S. 911 (1979);
General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977). Claimant is not required to denpnstrate
that a distinct injury or aggravation resulted from this
exposure. He need only denonstrate exposure to injurious
stimuli. Tisdale v. Omens Corning Fiber GQass Co., 13 BRBS 167
(1981), aff'd mem sub nom Tisdale v. Director, OWP, U.S
Departnment of Labor, 698 F.2d 1233 (9th Cir. 1982), cert.
denied, 462 U.S. 1106, 103 S.Ct. 2454 (1983); Witlock wv.
Lockheed Shipbuilding & Construction Co., 12 BRBS 91 (1980).
For purposes of determ ning who is the responsible enployer or
carrier, the awareness conponent of the Cardillo test is
identical to the awareness requirenment of Section 12. Larson v.
Jones Oregon Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Revi ew Board has held that m ni mal exposure to
sonme asbestos, even without distinct aggravation, is sufficient
totrigger application of the Cardillo rule. Grace v. Bath Iron
Wor ks Corp., 21 BRBS 244 (1988); Lustig v. Todd Shi pyards Corp.,
20 BRBS 207 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435
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(1979) (two days' exposure to the injurious stimuli satisfies
Cardill o). Conpare Todd Pacific Shipyards Corporation V.
Director, OANCP, 914 F.2d 1317 (9th Cir. 1990), rev' g Picinich v.
Lockheed Shi pbuil ding, 22 BRBS 289 (1989).

Cl ai vant was daily exposed to pulnonary irritants at the
Enmpl oyer’s shipyard until his |last day of work on July 28, 1998
and, as of that date, the Enployer was a self-insurer under the
Longshore Act.
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Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential el ements of
that provision are nmet, and enployer's liability is limted to
one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing permanent ©partial
disability, (2) which was manifest to the enployer prior to the
subsequent conpensable injury and (3) which conbined with the
subsequent injury to produce or increase the enployee's
permanent total or partial disability, a disability greater than
that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steanmship Co., 336 U.S. 198 (1949); FMC Corporation v.
Director, OANCP, 886 F.2d 118523 BRBS 1 (CRT) (9th Cir. 1989);
Director, ONCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OANCP v. Newport News & Shipbuilding & Dry Dock Co.,
676 F.2d 110 (4th Cir. 1982); Director, OACP v. Sun Shi pbuil di ng
& Dry Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone v.
Director, OWNP, 564 F.2d 503 (D.C. Cir. 1977); Equitable
Equi pnrent Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989); MDuffie v. Eller and Co., 10 BRBS
685 (1979); Reed v. Lockheed Shi pbuilding & Construction Co., 8
BRBS 399 (1978); Nobles v. Children's Hospital, 8 BRBS 13
(1978). The provisions of Section 8(f) are to be liberally
construed. See Director v. Todd Shipyard Corporation, 625 F.2d
317 (9th Cir. 1980). The benefit of Section 8(f) is not denied
an enpl oyer sinply because the new injury nerely aggravates an
existing disability rather than creating a separate disability
unrel ated to the existing disability. Director, OACP v. General
Dynami cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynami cs Corp., 6 BRBS 762 (1977).

The enpl oyer need not have actual know edge of the pre-
exi sting condition. | nstead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of

it." Dillingham Corp. v. Massey, 505 F.2d 1126, 1228 (9th Cir.
1974). Evi dence of access to or the existence of nedical
records suffices to establish the enpl oyer was aware of the pre-
exi sting condition. Director v. Uni ver sal Ter m nal &

St evedoring Corp., 575 F.2d 452 (3d Cir. 1978); Berkstresser V.
Washi ngton Metropolitan Area Transit Authority, 22 BRBS 280
(1989), rev'd and remanded on ot her grounds sub nom Director v.
Berstresser, 921 F.2d 306 (D.C. Cir. 1990); Reiche v. Tracor
Marine, Inc., 16 BRBS 272, 276 (1984); Harris v. Lanbert's Poi nt
Docks, Inc., 15 BRBS 33 (1982), aff'd, 718 F.2d 644 (4th Cir.
1983). Delinski v. Brandt Airflex Corp., 9 BRBS 206 (1978).
Mor eover, there nust be information avail able which alerts the
enpl oyer to the existence of a medical condition. Eymard & Sons
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Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT) (5th Cir.
1989); Armstrong v. General Dynam cs Corp., 22 BRBS 276 (1989);
Berkstresser, supra, at 283; Villasenor v. Marine Mintenance
| ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport News
Shi pbui | di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliam E. Canpbell Conpany, 14 BRBS 762 (1982). A disability
wll be found to be manifest if it is "objectively determ nabl e"
from medi cal records kept by a hospital or treating physician

Fal cone v. GCeneral Dynam cs Corp., 16 BRBS 202, 203 (1984).
Prior to the conpensable second injury, there nust be a
medi cal | y cogni zabl e physi cal ailnment. Dugan v. Todd Shi pyards,
22 BRBS 42 (1989); Brogden v. Newport News Shi pbuilding and Dry
Dock Company, 16 BRBS 259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OAMCP v. Canpbell Industries,
678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459
U.S. 1104 (1983); Equitable Equi prent Conpany v. Hardy, 558 F.2d
1192, 6 BRBS 666 (5th Cir. 1977); Atlantic & Gulf Stevedores v.
Director, OANCP, 542 F.2D 602 (3d Cir. 1976).

An x-ray show ng pleural thickening, followed by continued
exposure to the injurious stinuli, establishes a pre-existing
per manent parti al di sability. Toppi ng V. Newport  News
Shi pbui I ding, 16 BRBS 40 (1983); Musgrove v. Wl liamE. Canpbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. General Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli wv.
General Dynam cs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir.
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS
202 (CRT)(1st Cir. 1991) In addressing the contribution el enent
of Section 8(f), the United States Court of Appeals for the
Second Circuit, in whose jurisdiction the instant case
ari ses, has specifically stated that the enployer's burden of
establishing that a claimant's subsequent injury al one woul d not
have cause <claimant's permanent total disability 1is not
satisfied nerely by show ng that the pre-existing condition nmade
the disability worse than it would have been with only the
subsequent injury. See Director, OACP v. General Dynam cs Corp.
(Bergeron), supra.

However, enployer’s liability is not limted pursuant to
Section 8(f) where claimant’ s disability did not result fromthe
conbi nati on or coal escence of a prior injury with a subsequent
one. Two"R' Drilling Co. v. Director, ONCP, 894 F. 2d 748, 23 BRBS 34
(CRT) (5th Cir. 1990); Duncanson-Harrel son Conpany v. Director, ONP
and Hed and Hatchett, 644 F.2d 827 (9th Cir. 1981). Moreover, the
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enpl oyer has t he burden of proving that the three requirenents of the
Act have been satisfied. Director, OMP v. Newport News Shi pbuil di ng
and Dry Dock Co., 676 F.2d 110 (4th Cir. 1982). Mere existence of a
prior injury does not, i pso facto, establishapre-existingdisability
for purposes of Section 8(f). Anerican Shipbuildingv. Drector, OACP,
865 F. 2d 727, 22 BRBS 15 (CRT) (6th Cir. 1989). Furthernore, the
phrase "exi sting permanent partial disability" of Section 8(f) was not
intended to include habits whi ch have a medi cal connection, such as a
bad diet, |ack of exercise, drinking (but not to the |evel of
al coholisn) or snoking. Sacchetti v. General Dynam cs Corp., 14 BRBS
29, 35(1981); aff'd, 681 F. 2d 37 (1st G r. 1982). Thus, there nust be
some pre-existing physical or nental inpairnent, viz, adefect inthe
human frame, such as alcoholism diabetes nellitus, labile
hypertensi on, cardiac arrhythm a, anxi ety neurosis or bronchi al
probl ems. Director, ONMCPv. Pepco, 607 F.2d 1378 (D.C. Cir. 1979),
aff'g, 6 BRBS 527 (1977); Atlantic & Qulf Stevedores, Inc. v. Director,
ONCP, 542 F.2d 602 (3d Cir. 1976); Parent v. Duluth M ssabe &Il ron
Range Railway Co., 7 BRBS 41 (1977). As was succinctly stated by the
First Circuit Court of Appeals, ". . . snoking cannot becone a
qualifying disability [for purposes of Section 8(f)] until it results
i n medi cal l'y cogni zabl e synpt ons t hat physical ly i npair the enpl oyee.
Sacchetti, supra, at 681 F.2d 37.

On the basis of the totality of the record, | find and
conclude that the Enployer has satisfied these requirenents.
The record reflects (1) that Claimnt began to work for the
Enpl oyer on January 18, 1959, worked for a short time at the
shi pyard, was l|aid-off for several nonths and returned to the
shi pyard on May 8, 1959 as a painter (RX 2), (2) that Claimnt’s
daily exposures to asbestos and other pulnonary irritants
resulted in an asbestos-rel ated pul nonary di sease as of August
30, 1980 (CX 8), (3) that such disease was seen on Claimnt’s
Cct ober 3, 1984 chest x-ray (CX 3), on his Cctober 10, 1985
chest x-ray (CX 4), (4) that Dr. Cherniack rated Claimnt’s
pul monary i npairment at 40 (409 percent of the whole person as
of February 65, 1987 (RX 5-3), (5) that the Enployer accepted
Claimant’s pul nonary disease as work-related and voluntarily
paid Claimant certain benefits under the state act (CX 8), (6)
that Cl ai mant sustained a work-related heart attack on March 4,
1987 (RX 6-1; CX 9), (7) that the Enployer accepted the heart
attack as conpensable and, as of July 29, 1988, paid Cl ai mant
certain benefits under the state act (CX 7), (8) that Clai mant
has carried a di agnosis of essential hypertension since at | east
February 6, 1987 (RX 5-2) and obesity since at |east Septenber
11, 1987 (RX 8-2), (9) that C aimnt was out of work for over
two years because of his heart attack and coronary artery bypass
surgery, (10) that claimnt was released to return to work on
[ ight duty with restrictions, (11) that the Enployer retained
Cl ai mant as a val ued enpl oyee, even with actual know edge of his
mul ti pl e nmedi cal problens, and provided |light duty work for the
Claimant until his |ast day of work at the shipyard on July 28,
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1998, (12) that he has sustained previous work-related
i ndustrial accidents prior to July 28, 1998, (13) while working
at the Enployer’s shipyard and (14) that Clainmnt’s per manent
total disability is the result of the conmbination of his pre-
exi sting permanent partial disability and his July 28, 1998
injury as such pre-existing disability, in conmbination with the
subsequent work injury, has contributed to a greater degree of
per manent disability, according to Dr. Johnson (CX 3), Dr.
DeGraff (CX 2), Dr. Urbanetti (CX 3), Dr. Baker (CX 9), Dr.
Cherni ack (RX 5-2), Dr. Ferguson (RX 7-2), Dr. Hashim (RX 8-1)
and Dr. Godar. (Rx 9-10, RX 13) See Atlantic & Gulf Stevedores
v. Director, OACP, 542 F.2d 602, 4 BRBS 79 (3d Cir. 1976); Dugan
v. Todd Shi pyards, 22 BRBS 42 (1989).

Claimant’ s condition, prior tothis final injury on July 25,
1998, was the classic condition of a high-risk enpl oyee whom a
cautious enployer would neither have hired nor rehired nor
retained in enpl oynent due to the increased |ikelihood that such
an enpl oyee woul d sustain another occupational injury. C&P
Tel ephone Conpany v. Director, OWP, 564 F.2d 503, 6 BRBS 399
(D.C. Cr. 1977), rev'g in part, 4 BRBS 23 (1976); Preziosi v.
Controll ed Industries, 22 BRBS 468 (1989); Hallford v. Ingalls
Shi pbui I ding, 15 BRBS 112 (1982).

Even in cases where Section 8(f) is applicable, the Speci al

Fund is not |iable for medical benefit. Barclift v. Newport
News Shi pbuilding & Dry Dock, Co., 15 BRBS 418 (1983), rev’'d on
other grounds sub nom Director, OAP v. Newport News

Shi pbui l ding & Dry Dock Co., 737 F.2d 1295 (4" Cir. 1984); Scott
v. Rowe Machi ne Works, 9 BRBS 198 (1978); Spencer v. Bethl ehem
Steel Corp, 7 BRBS 675 (1978).

The Board has held that an enployer is entitled to interest,
payabl e by the Special Fund, on nonies paid in excess of its
l[iability wunder Section 8(f). Canpbell v. Lykes Brothers
Steanship Co., Inc., 15 BRBS 380 (1983); Lewis v. Anmerican
Marine Corp., 13 BRBS 637 (1981).

Attorney’s Fee

Claimant’s attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer as a
self-insurer. Claimant’s attorney shall filed a fee application
concerning services rendered and costs incurred in representing
Cl ai mnt after November 18, 1998, the date of the informal
conf erence. Services rendered prior to this date should be
submtted to the District Director for her consideration. The
fee petition shall be filed within thirty (30) days of this
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deci sion and Enployer’s counsel shall have ten (10) days to
conmment thereon.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the wentire record, | issue the follow ng
conpensation order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. Commencing on July 25, 1998, and continui ng thereafter
for 104 weeks, the Enployer as a self-insurer shall pay to the
cl ai mant conpensation benefits for his permanent tota
disability, plus the applicable annual adjustnents provided in
Section 10 of the Act, based upon an average weekly wage of
$878.87, such conpensation to be conputed in accordance wth
Section 8(a) of the Act.

2. After the cessation of paynments by the Enployer
continui ng benefits shall be paid, pursuant to Section 8(f) of
the Act, fromthe Special Fund established in Section 44 of the
Act until further Order.

3. The Enployer shall receive credit for all amunts of
conpensation previously paid to the Claimant as a result of his
July 25, 1998 injury. The Enployer shall also receive a refund,
with appropriate interest, of all overpaynents of conpensation
made to Cl ai mant herein.

4. Interest shall be paid by the Enpl oyer and Speci al Fund

on all accrued benefits at the T-bill rate applicable under 28
U S C 81961 (1982), conputed from the date each payment was
originally due until paid. The appropriate rate shall be
determ ned as of the filing date of this Decision and Order with

the District Director.

5. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnment as the Cl ai mant’ s wor k-
related injury referenced herein may require, even after the
time period specified in the first Order provision above,
subject to the provisions of Section 7 of the Act.

6. Claimant’s attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Enpl oyer’ s counsel who shall then have ten (10) days to comment
t her eon. This Court has jurisdiction over those services
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rendered and costs incurred after the informal conference on
Novenber 18, 1998.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts
DWD: j |
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